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 Th e Traces of Formalism 
 Th e Invisible Spanish Model 
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   I. Introduction  

 Although at fi rst glance, amendment codifi cation may appear to be simply a 
formal question, the way in which a Constitution incorporates constitutional 
amendments into its text has signifi cant implications. Amendment codifi cation 
deserves the attention of constitutional law scholars because it directly aff ects the 
constitution itself. 

 Th e way in which the Spanish Constitution codifi es amendments has 
traditionally been overlooked in Spanish constitutional scholarship. Th ere is 
no constitutional provision obliging amendments to be codifi ed in any given 
way. Th ere is no set form or model for doing so. Moreover, the issue was hardly 
discussed in the constitutional debates in 1978, nor did it attract any attention 
at the time of the two constitutional amendments to date, fi rst in 1992 and then 
in 2011. Doctrinal studies on the subject have so far also failed to shed any light 
on the issue. 

 Th is is unexplored territory in Spain, yet is quite legally important. We need 
to interrogate the possible reasons for and consequences of the Spanish model 
of codifying constitutional amendments which, as I will explain below, follows 
the invisible model. Hence, my objective in the following pages is to demonstrate 
how a question of format  –  or what has been ingeniously called  ‘ constitutional 
 architexture ’  1   –  is based on substantive presuppositions. In other words, my aim is 
to explain how the fact that the 1978 Spanish Constitution follows a certain model 
of  –  invisibly  –  codifying amendments to the Constitution is not an accident, but 
rather a choice that is inherent to the Constitution ’ s formalist conception of itself. 
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Th e silence of Spanish constitutional doctrine in this respect may have something 
to do with this unquestioned, perfect alignment. 

 Bearing in mind that the two axes central to this work are formalism and invis-
ibility  –  each unarguably a trait of the Spanish system  –  I will begin by explaining 
those starting points and constructing the subsequent analysis from there. I will 
explain why the Spanish Constitution is a merely formal Constitution and then 
why the Spanish model conforms to the invisible model of codifying constitutional 
amendments. Based on that, I will analyse how the invisible model is the best fi t 
with this formal self-understanding of the Spanish Constitution. To that end, 
I will examine the strong link between invisibility and three fundamental traits of 
formalism that are clearly visible in the Spanish Constitution: the redundancy of 
repealed constitutional norms, the prohibition of implicit constitutional reforms, 
and the monopoly over constitutional change.  

   II. An Examination of the Spanish Constitution  

 When analysing the implications of the Spanish model of codifying constitutional 
amendments, it is necessary to begin by answering two questions that will guide 
the rest of this study. First, what type of Constitution is the Spanish Constitution ?  
And, second, what type of codifi cation model is used in Spain ?  Th ese questions 
are addressed below. 

   A. Formalism: Th e Spanish Constitution as a Formal 
Constitution  

 Th e Spanish Constitution is the supreme law in the Spanish legal system. It stands 
at the top of the legal hierarchy. All other laws are therefore subordinate to it. If 
the Spanish Constitution is defi ned by its position within the legal hierarchy of the 
system, this means that it is not defi ned by the type of content it regulates, whether 
the subject is fundamental rights, the separation of powers or any other substan-
tive rule. It therefore does not matter for analytical purposes whether the body of 
law defi ned as  ‘ the Constitution ’  contains one kind of rule or another, or whether 
it is more or less democratic. As long as this body of law is at the top of the legal 
hierarchy, it is the Constitution. We know this to be true from constitutional provi-
sions themselves and, fundamentally, from the clauses concerning constitutional 
amendment. In the Spanish Constitution, these are found in Title X. 

 Th e Spanish Constitution has no unamendable clauses. It is therefore 
completely amendable. Th ere are no explicit or implicit limits to its modifi cation. 
Very early on, the Constitutional Court declared that  ‘ the Spanish Constitution, 
unlike the French or German, does not exclude the possibility of amending any 
of its clauses, nor does it place more express limits on the power of constitutional 
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amendment than those which are strictly formal and procedural ’ . 2  Th e Court went 
on to highlight that there was no  ‘ legal core that is inaccessible to the processes of 
constitutional amendment ’ , such that it is entirely possible for amendments to be 
made that aim to modify the foundations of constitutional order as long as they are 
carried out within the framework of the processes for amending the Constitution, 
as  ‘ following those procedures is, in every case, obligatory ’ . 3  

 Th us, it is possible not only to change what is in the Constitution, but also to 
change the Constitution itself, namely its foundational elements, 4  as long as the 
established procedure is followed. What in other legal systems of a similar level 
would amount to a constitutional substitution  –  the modifi cation of basic struc-
tures of the constitutional text, which is oft en foreclosed by ordinary constitutional 
amendment  –  is, in Spain, permitted as a complete revision of the supreme law. 
Th is must be done using a special amendment procedure in Article 168. To put 
it another way, the Spanish Constitution makes revolution possible through law. 
From this possibility, we can again deduce formalism, as it will be the constitutional 
rules that are approved following the legally established amendment procedures. 
Th is ensures the validity of the  ‘ form ’  of the Constitution, although its content may 
change completely. 

 In Germany aft er the Second World War, the most important thing was to 
ensure human dignity  –  which explains the existence of unamendable clauses in 
the fi rst article of the German Basic Law. However, in Spain, aft er the diffi  cult years 
of the Franco dictatorship, the essential idea was to respect pluralism and conse-
quently to ensure that the various  –  and quite diff erent  –  political and ideological 
options could coexist under the same higher law. Th is explains why the constitu-
tional framers chose the most open Constitution possible, free of unamendable 
clauses. As a consequence, any person would be permitted to advocate to put any 
concept, idea or rule in the 1978 Constitution, as long as it was achieved through 
legally established procedures. 

 Th at, as the Constitutional Court made clear very early on,  ‘ is a framework 
of suffi  ciently broad coincidences so that political choices of entirely diff erent 
natures fi t within it ’  5  such that  ‘ there is space in our constitutional order for as 
many ideas as people want to put forward ’ . 6  With that in mind, the content of 
the Spanish Constitution cannot be something that remains static by law. On the 
contrary, the nature of the Spanish Constitution is that it must be fully subject 
to the possibility of change. It is here that the formal conception of Constitution 
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makes its presence felt. A formal Constitution is not a militant Constitution 7   –  
protecting certain values or political options to the detriment of others  –  but 
rather an  ‘ amoral ’  Constitution. 8  

 Th is formalism, which can be seen quite clearly in the rules on constitutional 
amendment, can also be seen in other rules within it. Th ese also show that the 
important idea in the Spanish system is to respect procedure but not to pursue, 
maintain or protect substantive political options. One example is in the regula-
tion of political parties. With regard to Organic Law 6/2002, 27 June, on political 
parties, the Constitutional Court explained that such parties (and groups) were 
able to pursue whatever ends they wished or ideas they deemed appropriate, even 
if they were anti-democratic. All they were prohibited from doing was pursu-
ing those ends or expounding those ideas through  activities or behaviours  which 
violated the law. 9  Th erefore, parties can only be prohibited or made illegal for 
actions that break the law and not because their ideas do not respect democratic 
principles. Th e Constitution is indiff erent to political choices; it demands only that 
legally established procedures be followed. 

 In summary, the Spanish Constitution is a formalist Constitution. And, most 
importantly, it is what it is, not because that is how the person writing this text 
interprets it, but because that is how the Constitution itself is designed to be. Th is 
can be deduced from the Constitution ’ s own provisions and from Constitutional 
Court interpretations over more than 40 years. It is so because of the position the 
Constitution occupies in the legal hierarchy, not because of the  content  it regulates.  

   B. Invisibility: Th e Invisible Model as the Spanish Model for 
Codifying Constitutional Amendments  

 In order to identify the Spanish model of codifying constitutional amendments, 
we must start with the only amendments that have been made to the 1978 Spanish 
Constitution to date: fi rst, in 1992 and then in 2011. Th ese are the only amend-
ments through which we can identify the model. 

 Before its amendment in 1992, Article 13.2 excluded foreign nationals from 
the rights to political participation in Article 23,  ‘ except in cases which may be 
established by treaty or by law concerning the right to vote in municipal elections, 
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and subject to the principle of reciprocity ’ . Th e amendment added the words  ‘ and 
the right to be elected ’  following the words  ‘ the right to vote ’ , recognising the rights 
of non-nationals to both vote in and stand for offi  ce in municipal elections  –  in 
the original Spanish version, the change was from  ‘ active  “ o ”  [or] passive suff rage 
to active  “ y ”  [and] passive suff rage ’ . Th e reason for the amendment was to avoid 
any contradiction between the Spanish Constitution and the 1992 Maastricht 
Treaty that was under ratifi cation at the time. Th is change is the only modifi ed 
wording currently in the Constitution. Th e other amendment, of Article 135, was 
much more comprehensive. Th e full content of the article was changed, including, 
fundamentally, the principle of budgetary stability and the prioritisation of paying 
off  the public debt over any other item due to the economic crisis of the previous 
decade. Th e result of the amendment was a completely new Article 135, which 
became much longer than the previous one: the new Article 135 comprises six 
sections instead of the two sections in the old Article 135. No trace of the old text 
remains in the new. 

 In both cases, the approved constitutional amendments were inserted directly 
into the text, replacing the rules that had previously been there, leaving no trace of 
that prior text in the new text. Nor is there any indication about the modifi cation 
of the text in the Constitution itself. In eff ect, the very constitutional amendments, 
once approved, established that  ‘ article (X) will be worded as follows:  …  ’ . Th e 
Spanish Constitution therefore only contains the new text, completely disregard-
ing the previous wording. Th is is precisely what we expect to see in the invisible 
model of amendment codifi cation. 10  

 Before proceeding to analyse this model, a word of caution is in order. Th e 
offi  cial state bulletin website (Bolet í n Ofi cial del Estado (BOE)) publishes a consoli-
dated version of the Spanish Constitution, 11  which includes all of the modifi cations 
and indicates which sections and clauses were subject to amendment. Th ese give 
an indication of precisely what has been changed and when, including a link to the 
amendment act itself. Th ere is also a link that provides access to the original text  –  
it indicates when the text was approved and until when it was in force  –  so that it 
is possible to consult the current version of the Constitution and previous versions 
of it. However, the fact that this is so does not determine the identity of the Spanish 
model of codifying constitutional amendments, as it is a function only of the BOE 
website. Th e offi  cial (non-interactive) texts include only the amended content with 
no additional comment  –  hence our classifi cation of Spain as an example of the 
invisible model of codifying constitutional amendments. 

 Despite their material diff erences and the diff erence in time between the two 
constitutional amendments, they do have some things in common. First, they 
were both partial modifi cations to the Constitution which followed the simple 
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amendment procedure in Article 167, as they did not aff ect the Preliminary Part, 
Chapter II, Division 1 of Part I, or Part II, changes to which would have required 
the more rigorous, special amendment procedure of Article 168. Second, both 
amendments were carried out through urgent procedures with a single reading, 
which allowed certain procedural hurdles to be bypassed and some deadlines to 
be halved. Th is means that they were both very fast constitutional amendments. 
Th ird, both amendments were driven by Spain ’ s membership of the EU. Th e fi rst 
was a consequence of the ratifi cation of the Maastricht Treaty and the second, to 
a large extent, was a result of the pressure of EU fi scal policy in the context of the 
economic crisis in the then-preceding decade. 

 Are these peculiarities suffi  cient to explain the choice of invisibly codifying 
constitutional amendments in Spain ?  Th e answer is no. Even if constitutional 
amendments had been approved regarding other topics or of other kinds, and even 
if the special, extended procedure of constitutional amendment Article 168 had 
been used, the codifying model would have been similarly invisible. Th is choice, as 
we will try to demonstrate below, is a function of these contextual questions. Th e 
choice stems instead from the structural identity of the Constitution and from the 
formalist understanding that the Spanish Constitution has of itself.   

   III. Formalism and Invisibility: Two Sides 
of the Same Coin  

 Having analysed why the Spanish Constitution is a Constitution in a formal sense 
and how the Spanish model is invisible, the next step is to highlight the connec-
tion between these two issues. Th e aim is to explain why the latter follows from 
the former. Th is will require us to examine the link between the invisible model 
and three profoundly formalist traits of the Spanish Constitution: the redun-
dancy of repealed constitutional rules, the prohibition of implicit constitutional 
amendments, and the monopoly over constitutional change in the hands of the 
constitutional amendment power. 

   A. Invisibility and the Redundancy of Repealed Constitutional 
Norms  

 Th e invisible model provides the most certainty about which constitutional 
rules are in force: only those that are visible are eff ective. Th e text of preceding 
constitutional rules disappears completely following an amendment. Th e key 
aspect is that in Spain, these rules are removed, not because there is a political 
desire to  ‘ leave the past behind ’ , but rather because it makes little legal sense for 
a formal constitution, as we will see below, to preserve rules that are no longer 
in eff ect. 
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 From the formal perspective, the  ‘ past ’  is only a repealed rule, a rule that has 
lost its validity in time, 12  and therefore a rule that no longer belongs in the legal 
system. For formalism, it makes no sense to preserve something that is no longer 
in eff ect (whether in the constitutional text itself or in footnotes) and hence is not 
part of the legal system. Why, paraphrasing Jellinek, drag around  ‘ the dead weight 
of repealed laws ’  ?  13  Th e invisible model, then, is the model which best succeeds in 
demonstrating that repealed rules no longer exist because they are deleted directly. 
It is the best demonstration that only rules that are in force should be  ‘ visible ’  
because it is only those rules that exist legally. Th e law itself, not its history in the 
form of repealed law, is what matters. Th e constitutional preamble  –  which does 
not have legal weight  –  would, in any case, be the right place to refer to this histori-
cal contextualisation or to changes that have been made. 14  However, in the Spanish 
Constitution, the preamble has never been modifi ed. 

 Th e fact that this is the formal perspective does not mean to say that there 
are no reasons for preserving rules which are no longer in eff ect. It only means 
that the reasons for doing so are strange for a formal Constitution. For  example, 
particularly with regard to the appendative model, it has been suggested that 
preserving prior constitutional rules may allow the people to  ‘ learn from their 
mistakes ’ , seeing what institutions or regulations there were in the past and 
how they have changed over time, and how society as a whole has progressed. 15  
However, talk of  ‘ mistakes ’  and, in contrast,  ‘ successes ’  does not fi t comforta-
bly within a formal model of a Constitution, because that would be considering 
the content, which could be judged as  ‘ good ’  or  ‘ bad ’ . Th e formal model only 
deals with the categories of valid and invalid; there are no good or bad rules, no 
mistakes or successes. 

 If preserving prior constitutional rules serves to identify mistakes and 
successes, it seems evident that it would also serve to identify whether amend-
ments were forward or backward steps, democratically speaking. Once again, from 
a formal point of view, it is not possible to talk about  ‘ forward steps ’  or  ‘ back-
ward steps ’ , but rather  ‘ valid ’  or  ‘ invalid ’  constitutional amendments, depending on 
whether the amendments were made following the legally established procedures, 
because amendments can change the Constitution completely. Th e Spanish rules 
for constitutional amendment are not a mechanism for defending or supporting 
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democratic ideals and values (remember, there are no unamendable clauses), but 
are instead a mechanism allowing society ’ s needs and demands to be refl ected in 
the Fundamental Law, regardless of their content. 16  Th e important thing is not 
 what  is amended, but rather  how  it is amended  –  hence the formal nature of the 
Constitution. 

 Th erefore, because they are repealed, the only reason for preserving prior 
constitutional rules would be extra-legal. Th ey would only serve to assess, based 
on their content, those forward or backward steps produced by the various modi-
fi cations to the constitutional text. Th is function is irrelevant for the Spanish 
Constitution, which is not concerned with content, but solely with the procedures 
used to incorporate that content  –  in short, it is concerned only with the means. 
Th e invisible Spanish model is therefore the model that best highlights that the 
only important thing for the legal system is the rules that are in eff ect:  ‘ established ’  
law. Th e Spanish Constitution only shows that which legally exists.  

   B. Invisibility and the Prohibition of Implicit Constitutional 
Amendments  

 Th e Spanish Constitution contains no instructions explaining whether amend-
ments must be explicit or whether they could also be implicit. Nothing is said 
about whether amendments must specify what they are amending or whether the 
Constitution may be implicitly modifi ed by laws that meet the procedural require-
ments for constitutional amendments yet contradict the constitutional text, 17  on 
the understanding that the later law repeals the previous law. However, this was 
explicitly addressed in the 1931 Spanish Republican Constitution, which specifi ed 
in Article 125 that  ‘ the proposal shall specify the article or articles that must be 
removed, amended, or added ’ . 

 Th is question was not ignored in 1978. In a discussion about constitutional 
amendment, the Independent Group presented amendment 649, which proposed 
including a section in what was then Article 161, specifying that:  ‘ All amendments 
to the Constitution shall explicitly indicate the text to be modifi ed or added. ’  18  Th e 
reasoning for this, as explained by Senator Ollero, was to avoid implicit constitu-
tional amendments. He explained why: 

  It must be a general principle that all amendments of a text mean suppressing what has 
been modifi ed. Ignoring this principle will only serve to produce constitutional confu-
sion. A much more dangerous confusion in our case when what is being introduced in 
this project is a constitutional justice system, one of the specifi c functions of which is to 
create explanatory legal doctrine on constitutional matters. It will be diffi  cult to clarify 
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anything from a legal standpoint if the texts are contradictory  …  Accordingly, this is 
why we propose the addition of a section 4 that prevents the possibility of these implicit 
constitutional amendments, which may distort constitutional order and guarantees. 19   

 Senator Ollero would make the same argument in the Senate session on 
5 October 1978, 20  again highlighting what that prohibition would contribute to the 
legal security of the system. Ultimately, however, he withdrew his proposal so as 
not to prolong the constitutional debates or delay the approval of the Constitution. 
Th e senator ’ s speech, noted above, clearly advocated for the prohibition of implicit 
constitutional amendments. However, it seems inarguable that, at the same time, he 
was likewise advocating for the invisible model of codifying constitutional amend-
ments. It was not for nothing that he said  ‘ amendments of a text mean suppressing 
what has been modifi ed ’ . Th is would not happen in either an appendative model, 
which would simply append changes to the end of the constitutional text, or in an 
integrative model, where the previous text would be preserved (for example, in 
footnotes). Th is need for  ‘ suppression ’  of prior constitutional rules inevitably leads 
to the invisible model, which is characterised by removing them completely from 
the constitutional text. 

 Although the amendment put forward by the Independent Group did not 
succeed at the time, the Spanish Constitution, by the formal conception it has 
of itself, requires constitutional amendments to be explicit. If any law adopted 
using the procedures or with the majorities outlined in Articles 167 and 168 were 
treated as a constitutional amendment, 21  it would become extremely diffi  cult to 
know what the Spanish Constitution was at any given moment. 22  Some of it would 
be found in the text formally called the Constitution and other parts would be 
disseminated through various laws meeting the characteristics noted above which 
contradicted the constitutional text. It would be rather complicated to distinguish 
a constitutional amendment from a law that was simply unconstitutional. 

 Th e Spanish Constitution avoids this risk by requiring amendments to pass 
through a stricter procedure than is used for laws  –  hence the fact that laws 
enacted using procedures meeting the requirements for constitutional amend-
ment cannot be treated as constitution-level laws. Th e Constitution is defi ned by 
the supreme position it occupies in the hierarchy of the legal system. Because of 
that, constitutional amendments must be presented explicitly as such in order to 
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allow their identifi cation as higher law in the Spanish system. 23  If what matters, 
from the formalist point of view, is the  ‘ form ’  of the Constitution, only explicit 
modifi cations allow us to know what that is at any time. With that being the case, 
the model of constitutional amendment codifi cation that best fi ts with this is no 
doubt the invisible model. Th ere is no more explicit constitutional amendment 
than one which not only says what it will modify in the Constitution, but one 
which, once approved, is inserted directly into the text, replacing the old with the 
new. Th e invisible model is therefore nothing more than the almost obligatory 
result of constitutional amendments in Spain having to be explicit. 

 Th at being the case, if it is the amending power that explicitly decides what 
is to be modifi ed and with what wording, removing what is no longer in force, 
and directly inserting its will into the text, we might say that in Spain, whoever 
amends the Constitution also  ‘ harmonises ’  24  its meaning because the amend-
ing power determines where the modifi cation is inserted and on what terms. 
Eliminating uncertainty in this way about the constitutional content that is in force 
avoids recourse to the Constitutional Court to decide about what has really been 
amended. 25  Th e Court, in such a case, would become a  ‘ hidden sovereign ’  26   –  a 
covert power of constitutional amendment  –  whose existence would undermine 
the monopoly of constitutional amendment power established by the Spanish 
Constitution. We will address this point below.  

   C. Invisibility and the Monopoly of Constitutional 
Amendment  

 As the Supreme Law of the Spanish legal system, all of the powers of the State, 
without exception, are subject to the Spanish Constitution. Th is has unavoidable 
implications for constitutional change. Th e Constitution cannot be the supreme 
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law if it can be validly amended outside of the established procedures. Th at would 
suppose the existence of powers that are not subject to it, preventing it from being 
supreme law. Th is is exactly what prevents there from being a constituent power in 
Spain that, as such, could act outside of the constitutional provisions for amend-
ment. Th us, the Constitutional Court has held that: 

  Th e unconditional primacy of the Constitution requires that all decisions of power 
remain, without exception, subject to the Constitution, with no spaces for the public 
power free from the Constitution or areas of immunity from it. In this way the demo-
cratic principle is also protected, as the guarantee of the integrity of the Constitution 
must be seen in turn as preservation of the respect due to the will of the people, invested 
in constituent power, the source of all legal-political legitimacy. 27   

 Consequently,  ‘ the supposed democratic legitimacy of a legislative body cannot 
oppose the unconditional primacy of the Constitution ’  because: 

  [T]he legitimacy of acts or policies of a public power basically consist of them conform-
ing to the Constitution and the legal system. Without conforming to the Constitution, 
there can be no attribution of legitimacy. In a democratic conception of power, there is 
no more legitimacy than that founded in the Constitution. 28   

 Th at being the case, once the Constitution is approved, there is no distinction 
between the constituent power and the constitutional amendment power. 29  Th e 
former dissolves into the latter, becoming a constituted-constituent power. It is 
constituent in what it can change (which is anything it wishes), and it is consti-
tuted insofar as it is subject to the rules that the Constitution itself has decided 
to establish. 30  Not for nothing did the Constitutional Court speak of  ‘ constitu-
tionalised constituent power in arts 167 and 168 SC ’ . 31  Th e formal conception 
on which the Spanish Constitution is based therefore leads to unifi ed powers of 
constitutional reform, specifi cally to the existence of a single power of constitu-
tional change which can make partial or total modifi cations of the foundational 
text. All that is required is conformity to the established procedure for making 
these modifi cations. 

 Th e invisible model of codifying constitutional amendments is therefore the 
model that best refl ects this unity born of formalism. Why is this the case ?  When 
other models of constitutional amendment ’ s codifi cation are used, such as the 
appendative or the integrative models, there are really two texts: the original  –  
maintained in some form (in the text, in footnotes etc)  –  and the result of the 
amendment. Th e preservation of the two texts highlights that there are two distinct 



26 Patricia García Majado

  32    Payandeh (n 15) 101 – 05 highlights exactly the argument related to the existence of two  ‘ sources of 
authority ’  (constituent power and amending power) as one which was argued in the First Congress of 
the US to choose the appendative model of codifying constitutional amendments. On this discussion 
in the First Congress, in which integrating the amendments in the Constitution was seen as substitut-
ing rather than reforming it, see generally      Jonathan   Gienapp   ,   Th e Second Creation:     Fixing the American 
Constitution in the Founding Era   (  Cambridge ,  MA  ,  Belknap Press ,  2018 )   164 ff ;       Edward   Hartnett   , 
 ‘  A  “ Uniform and Entire ”  Constitution; Or, What if Madison Had Won ?   ’  ( 1998 )  15      Constitutional 
Commentary    251    ;       Jason   Mazzone   ,  ‘  Unamendments  ’  ( 2005 )  90      Iowa Law Review    1447    , 1778 ff ;       Price  
 Marshall   ,  ‘   “ A Careless Written Letter ” : Situating Amendments to the Federal Constitution  ’  ( 1998 )  51   
   Arkansas Law Review    95   .   
  33    Th is relationship between the Indian doctrine of the basic structure and the integrative model of 
codifying constitutional amendments that system follows has been noted by Albert (n 10) 238.  
  34    However, the opposite happens with other models of codifying constitutional amendments. With 
regard to the appendative model, it is suggested that it allows separation to be maintained between  ‘ the 
two classes of constitutional norms ’ . See       Carlos   Gonz á lez   ,  ‘  Representational Structures through Which 
We the People Ratify Constitutions: Th e Troubling Original Understanding of the Constitutions ’  
Ratifi cation Clauses  ’  ( 2005 )  38      University of California Davis Law Review    1373    , 1491.  

powers of constitutional change, which may both act in the present: the constitu-
ent power and the constitutional amendment power. 32  In eff ect, it indicates what 
each one has done. As such, this is consistent with the idea of preserving in some 
way the basic constitutional design of the constituent power. 33  

 In contrast, the Spanish Constitution, by directly inserting modifi cations into 
the text, removing prior rules and not having any additional reference to the modi-
fi cation, shows that there is only a single text, whether it is the result of the moment 
of constitutional creation or a subsequent moment of constitutional amendment. 
Th ere are no longer two texts  –  the old and the new  –  only the latter. Th is is consist-
ent with the existence of a single power of constitutional change in Spain. If, aft er 
the approval of the Spanish Constitution, the constituent power disappeared and 
there were only an amending power which was materially unlimited and which 
could therefore completely change what the fi rst power decided, why preserve 
what the constituent power had created if it no longer exists and everything it did 
can be altered ?  Why, in short, diff erentiate between what the two powers did if 
only one exists in the present, and therefore only one may act in the present ?  Th e 
logic underlying the invisible Spanish model is therefore plain and powerful: there 
exists a single power of constitutional change and a single constitutional text. 

 Closely linked to that, the invisible model is also consistent with the existence 
of a single type of constitutional rules. All of the rules in the Spanish Constitution 
have the same legal weight because they all occupy that supreme position in the 
legal hierarchy, regardless of their actual content. Th ey are therefore all equally 
 ‘ constitutional ’ . Proof of that is that they can all be modifi ed by the amending 
power. If some of them could not be amended, they could be said to be hierar-
chically superior to the rest but, as we have already seen, this is not the case in 
Spain. 34  Th e invisible model demonstrates, better than any other, the equal weight 
of the provisions of the Constitution. To put it another way, the invisible model 
shows that there is no distinction between the true  ‘ Constitution ’  (which would 
be only within the reach of constituent power) and mere  ‘ constitutional law ’  
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  35    Th is classic distinction is from      Carl   Schmitt   ,   Teor í a de la Constituci ó n   (  Madrid  ,  Alianza Editorial , 
 2011 )   57.  

(which would be susceptible to change by the amending power). 35  Consequently, 
the constitutional rules arising from amendments, regardless of their content, are 
not inferior to the original rules created by the constituent power; they are their 
equal. Later rules (the amendment) simply overwrite and eliminate the previ-
ous ones (the original). Th is complete replacement (and elimination) is a perfect 
demonstration of this hierarchical equality. Th e existence of a single type of rule 
(what we identify as the Constitution) produces a single power of constitutional 
change, and thus a single text. 

 In summary, the invisible model, by eliminating previous constitutional rules, 
is the model of codifying constitutional amendments that best shows this idea of 
unity underlying the Spanish Constitution. Consequently, rather than transmitting 
this image of preservation, as other models do, the invisible model best transmits 
an idea of dynamism  –  absolutely everything can be changed. By overwriting the 
text, the invisible model best echoes the  ‘ omnipotence ’  of the constitutional amend-
ment power and therefore the mutability of the Spanish constitutional system, in 
which there are no absolutes and everything is subject to potential change by the 
current generation.   

   IV. Conclusion  

 Th e Spanish Constitution contains no provisions on how to codify constitutional 
amendments, nor was this issue a subject of discussion during the constituent 
debates. However, this does not mean that the choice of such a model was acciden-
tal or thoughtless. As the best fi t with the conception that the Spanish Constitution 
has of itself, the invisible model seems to have been seen as the only possible 
option. And in any event it has never been questioned. 

 Although it may not be initially apparent, formalism and invisibility maintain 
a close relationship in the Spanish Constitution, as two sides of the same coin. 
Th ere are three main areas where this close relationship can be seen. First, the 
invisible model best demonstrates the invalidity of repealed constitutional norms 
by removing them completely from the constitutional text. A formalist constitu-
tion is reluctant to preserve rules that are no longer in eff ect. Second, this model 
aligns best with the requirement that Spanish constitutional amendments ought 
to be explicit. Th ere is no reform more explicit than that which is inserted directly 
into the articles of the constitutional text, replacing the old with the new. Th ird, 
the invisible model best demonstrates that in Spain there is only one power of 
constitutional change: the derivative power of constitutional amendment. Th us, 
the existence of a single unifi ed text  –  rather than two, as in other models such 
as the appendative or the integrative  –  shows that there is a single normative will 
which is, in fact, substantially unlimited. Understood in this way, invisibility is the 
purest expression of the sovereignty of constitutional amendment power.   
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